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MP3 in Y2K: The Audio Home Recording

Act and Other Important Copyright Issues for
the Year MM
INTRODUCTION

"The problem's plain to see, too much technology..
The Copyright Act of 19762 (Act) is remarkably well-equipped to deal
with new technological challenges to the music industry in the next century.
As the Internet changes the way music is bought, sold and enjoyed in
fundamental ways, the Act keeps pace with the needs of copyright holders.
The broad categories provided in the Act, combined with its comfort in an
uncertain technological future, make the Act a steadying influence in the face
of a changing market for online music.
The facility with which the Act provides intellectual property protection,
however, is not always to be found in other copyright legislation. Some of the
statutory amendments to the original Act do not adequately balance the
competing interests of intellectual property, and do not provide appropriate
support for the acquisition and protection of intellectual property rights.
Currently, the best example of these issues is the Audio Home Recording Act
(AHRA)3 and the MP3 controversy.
This comment will examine the issues and implications of music and the
Internet as affected by several competing interests. Part I briefly outlines the
current state of affairs in MP3 music by examining the driving forces behind
Internet music. Part 1 explains the constitutional rights of copyright holders
and the goals of copyright law. The constitutional issues are further developed
under the United States Supreme Court's decision in Sony Corp. of America
v. Universal City Studios, Inc.4 Part Ill briefly introduces some important
aspects of the AHRA. Part IV uses the recent Ninth Circuit case, Recording
Industry Ass'n of America v. Diamond Multimedia Systems, Inc.' to identify
the weaknesses of any legislation that does not apply the constitutional
balancing of interests and does not provide for acquisition and protection of

1. STYX, Mr. Roboto, on KaixoY WAS HERE (A&M Records 1983).

2.
3.
4.
5.

17 U.S.C. § 101-1332 (1998).
17 U.S.C. § 1001-10(1998).
464 U.S. 417 (1983).
180 F.3d 1072 (9th Cir. 1999), aflg 29 F. Supp. 2d 624 (C.D. Cal. 1998).
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intellectual property rights. Part V articulates potential alternatives to the type
of legislation that the AHRA represents.
I. MP3 AND THE ECONOMY
MPY36 is

an audio compression format, a way to make an audio recording
smaller without significant decrease in quality.7 The size of an audio recording

becomes important when it is delivered via the Internet as a file or an
attachment. Currently, the available capacity of delivery systems for digital
information ("bandwidth") is very limited.! Before technology like MP3
compression was available, the huge size of a single file containing a digital
song made the sale or other exchange of music over the Internet impractical.
MP3 files are smaller, and thus more easily delivered through a limited
bandwidth. 9 Thus, MP3 is quickly and radically changing the nature of the
6. MP3 is an MPEG standard compression format (Motion Picture Experts Group,
Audio Layer 3). Basically, MP3 encoding reduces the size of an audio recording by a factor of
12, without reducing the quality of the recording. See ZDNet, MP3, ZDWEBOPEDlA, at
http://www.zdwebopedia.com/TERM/M/MP3.html (last visited Jan. 3,2000) (copy on file with
author).
Some search terms appear more than others on the Internet. As might be expected, "sex" is the
reigning champ in number of times entered as a search term. "MP3" is second. See
Searchterms.com, at http://www.searchterms.com (last visited Mar. 11,2000) (copy on file with
author).
7. Because MP3 compression removes only the elements of a digital recording that
cannot normally be heard by the human ear, the audio quality remains high. See ZDNet, supra
note 6; see alsoFraunhofer-Gesellschaft, MPEGAudio Layer-3,at http://www.iis.fhg.de/amm/
techinf/layer3/index.html (last visited Jan. 3, 2000) (copy on file with author) (providing a brief
technical history from the developers of the MP3 format, including audio quality information).
8. Imagine your modem, attached to your telephone line, as something about the size
of a hose. Then imagine an uncompressed digital audio recording as something about the size
of softball. Because the softball is digital, it will fit into the hose in little pieces, but will take
a very long time to get from one end of the hose to the other. To facilitate delivery of music via
the Internet, either a bigger hose or a smaller ball was needed. To some extent, both are
becoming available, but compression of the audio file was the first improvement to happen, and
the validity of the sale of music via the Internet is a direct result ofcompression capability. See
generally ZDNet, Bandwidth, ZDWEBOPEDIA, at http://www.zdwebopedia.com/term/b/
bandwidth.html (last visited Jan. 3, 2000) (copy on file with author).
9. Using a 28.8 kbps modem, a consumer can download a typical song in twenty
minutes. While this is still what some might consider an unreasonably long time, bandwidths
are continually increasing as the price for better Internet connections drops. Increasingly,
"broadband," or high-capacity connections to the Internet are becoming available. See, e.g.,
Kate Murphy, Cruisingthe Net - In Hyperdrive, Bus. WK., Jan. 24, 2000, at 170 (comparing
DSL modems, delivering data at around six times the speed of a standard 56 kbps modem;
digital wireless, delivering data at around seven times the speed of a standard 56 kbps modem;
cable modems, delivering data at around eighteen times the speed of a standard 56 kbps modem;
and other devices); see also Andrew Zajac, Notesfrom a Wired Community, Cln. TRIB., Apr.
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music business. The change is accelerated by the huge growth of e-commerce,

the availability of high-powered computers with essentially unlimited storage

capacity, and the appearance of faster data connections at offices, schools and
even homes.'0 The shift to MP3 music has occurred with astounding speed,
and has forced copyright holders, consumers and the technology industry into
a frantic battle for control of the "brave new world"" of Internet music.

Three main groups have important interests in what has become a market
with tremendous potential for profits: the music industry, composed of

recording industry associations, record labels, and musicians; technology
vendors, including web sites that sell or otherwise distribute Internet music,
manufacturers of personal electronics or computer hardware, and software

companies; and finally, the consumers themselves. A brief examination of
those groups and their competing interests is useful to contextualize the MP3

debate.

The benefits of MP3 technology are exciting for consumers. Perhaps the
most impressive improvement offered by music sold via the Internet is the size
of the available selection of music for purchase, and the low cost of each
song."2 Consumers are no longer restricted to the holdings of their neighbor

5, 1999, at § 4, at 1 (reporting that apartment complexes and condominiums are including high
capacity data connections in new units).
10. What began with individuals creating their own MP3 files on their computers has
become a large industry, catching the attention of the major record labels. With the money
major labels can invest in improving technology and marketing, the growth already experienced
may speed up. See Glenn McDonald &Cameron Crotty, The DigitalFuture,PC WORLD, Jan. 1,
2000, at 116 ("Forrester Research predicts that online sales will explode to $184 billion per year
by 2004, up from $20 billion in 1999."). But see Jennifer Goldblatt, Web Sites Are Latest
Players in Music andBook Market, THE VIRGNIAN-PILOT &THE LEDGER STAR (Norfolk, Va.),
Nov. 15, 1999, at DI (noting that the experience of purchasing books or music at a retail outlet
is "more comfortable").
11. The title of Aldous Huxley's fictional work about a futuristic Utopian society,
borrowed from Shakespeare's The Tempest, has become a mantra for all things Internet. Circuit
Judge O'Scannlain, the Ninth Circuit justice writing the opinion in the recent case of Recording
Industry Ass'n of America v. DiamondMultimediaSystems, Inc., used the phrase to preface a

description of "the brave new world of Internet music distribution." 180 F.3d 1072, 1073 (9th
Cir. 1999).
12. The cost varies, but a single typically costs from one to ten dollars. Songs are sold
either on an individual basis, or in entire albums. See, e.g., Emusic.com, FrequentlyAsked
Questions,at http://www.emusic.com/help/faq.html (last visited Jan. 3,2000) (copy on file with
author). Also, while retail music is limited by the size of the store as to the inventory that is
available to a consumer, music sold via the Internet places no such limitations on the potential
choices. MP3.com recently announced the total songs available for download have reached
250,000 with thirty percent of that total from international sources. See MP3.com, MP3.com
Uploads 250,000th Song, at http://www.mp3.com/news/ 475.html (last visited Jan. 3, 2000)
(copy on file with author). MP3.com has also recently joined forces with ASCAP, significantly
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"hood music store or the tastes of the music store owners. It is possible to hold

a potentially unlimited amount of music on computer storage devices, allowing
a person to create his or her own personalized jukebox on a computer."
Further, a consumer can elect to buy a single favorite song from a particular
album, the entire album, favorite songs from a particular artist, the top ten

songs of a particular genre, or any other possible combination. Any person

who has purchased an album for the sake of hearing one or two songs will
immediately see the benefit of such a system. 4
Technology vendors such as web sites, consumer electronics and software
companies also stand to greatly benefit from the sale of music via the Internet.

Digital music web sites are bringing in hefty profits.' 5 Specialized software
can be used to play an MP3 file on personal computers, to create an MP3 file

from a CD, or to mix MP3 files into custom CDs." Much of this software is
expanding the potential library of available music. See Eric Scheirer, Our Rap With ASCAP,
http://www.mp3.com/news/413.htnl (last visited Jan. 3, 2000) (copy on file with author).

13. While ajukebox on a computer may not suit the aesthetics of some, various other
devices will soon be available that will perform essentially the same function but will look good

doing it. See, e.g., Benny Evangelista, Beefing Up the Home Jukebox Is the New Electronic
Wave, S.F. CHRON., Jan. 17,2000, at Bi. "Imagine stuffing a roomful of music CDs, cassettes

and vinyl records into a box the size of a VCR and plugging it into your home stereo system.
... Thanks to the rapidly growing popularity of MP3 and other computer compressed audio
formats, these digital 'home stereo jukeboxes' of the future are poised to hit the consumer
electronics market this year."
14. Of course, some readers may find the ability to purchase just one song
unimpressive. However, those who never lived in a time when the "45" was available find the
ability to buy just one song at a relatively inexpensive price truly liberating. The market for such
freedom is booming; Amazon.corn brought in about $96 million in music sales during its fourth
quarter of 1999. See Matt Richtel, Downloads and Downbeats, Hous. CHRON., Mar. 5, 2000,
at 4.
15. MP3.com's value has been recently estimated to be around $2.5 billion. See Joe
Salkowski, MP3.com CouldBe One-Hit.Wonder, C19. TsM., Aug. 2, 1999, at § 4, at 2; see also
Susan Karlin, Keyboardist Mark "Nubar" Donikian Thinks MP3.com Is the Greatest ....
UPSIDE MAO., Dec. 1, 1999, at http://www.upside.com/texis/mvm/story. id=3821fbc50 (Nov.
5, 1999).
This year, money has poured in from several sources: $11 million from
Sequoia Capital and $45 million from Cox Interactive Media in exchange
for a combined 24 percent of company equity, as well as $150 million in
advertising, marketing and promotional services over three years from
France-based Groupe Amnault. Topping it off was the company's
headline-grabbing July 21 IPO that garnered a whopping $382 million
($362 million in net proceeds), which, according to Searchterms.com,
catapulted "MP3" over "sex" as the most used search word.
Id.
16. There are a number of different ways to "play" MP3 files from a computer. The
PC must have a soundcard and speakers, and some type of MP3 playing software. Typically
the software takes the form of a small window resembling a radio or some other music-playing
device. See generally MP3.com, What Do I Need to Start Listening to MP3s?, at
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made available for free in a basic version, with upgrades available at a cost.
After downloading via the Internet, an MP3 can be delivered via a parallel port
cable to a portable MP3 player. 7 Portable MP3 players began as devices with
the sole function of playing MP3 files, but have evolved to be included in
portable CD players, cellular telephones and wrist watches."8 Songs are held
in a special storage medium, similar to the memory used in digital cameras,
and can be erased and replaced with different songs. 9
Finally, the music industry itself has tremendous interests involved in the
sale of music on the Internet. In addition to the potential for sales growth in
a global marketplace, there are many other positive effects accruing to the
industry. Musicians themselves may have the most to gain from Internet
music sales. The simplicity with which a musician can create and distribute
music on the Internet means exposure to the public is no longer entirely
dependent on finding a record label.' New bands will have the benefit of
exposure, and more established bands may be less restricted in their creative
directions. 2' The increased exposure and expanded markets can benefit
industry associations and record labels as well,' although perhaps not without
some initial growing pains.
However, these benefits come at not inconsiderable costs, many of them
borne by music producers and distributors. Record labels find MP3 disturbing
on several levels. The increase in available distribution channels represents a

http://help.mp3.com/help/faqs/listen.html#0l (last visited Jan. 3, 2000) (copy on file with
author) (discussing how to play MP3 files, with links to MP3 software). MP3 software often
allows users to create their own designs on the face of the radio called "skins" that range from
the relatively tame to the truly strange. See, e.g., Skinz.org, at http://www.skinz.org (last visited
Apr. 5, 2001); MusicMatch.com, at http://www.musicmatch.com (last visited Apr. 5, 2001);
Beatnik.com, at http://www.beatnik.com (last visited Apr. 5. 2001).
17. Diamond Multimedia Systems produced one of the first handheld portable devices
to be used solely for MP3 files. The "Rio" is a 32-megabyte hard drive which runs on a single
AA

battery.

See

generally

Rio.com,

Rio

Products

-

Portables,

at

http://www.riohome.conVPortables.htr. (last visited Apr. 5, 2001). For a general discussion
of upcoming technology, see MP3.com, MP3.corn Hardware, at
http://hardware.mp3.com/hardware (last visited Apr.5,2001) [hereinafter MP3.com Hardware].
18. See generally MP3.com Hardware, supra note 17.
19. " See generally id.

20. While many large acts can be found on the Internet, MP3 is dominated by small
bands who are seeing great success by using MP3 websites to promote and sell their music. See
Jeff Goodell, World War MP3, ROLLING SToNE, Jul. 8, 1999, at 43.
21.

Id.

22. Id. "For the artists, this is a different game entirely. 'I see this as an opportunity,
not a problem,' says Dexter Holland, frontman for the Offspring, one of the most pirated bands
on the Internet. For the Offspring, whose latest album, Americana, has sold more than 4 million
copies, the pirating of a few hundred thousand copies of their music is of little concern. If
anything, it helps them get their name around." Id.
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decrease in the control of record labels.Y A few have brought suit against
signed artists who bypass their contractual arrangements to sell or otherwise
distribute music via the Internet. '
Of significantly greater concern to the music business is the problem of
music piracy on the Internet. The record industry claims a large percentage of
MP3 files on the Internet are illegally made copies.' Internet music piracy,
therefore, is probably the most worrisome topic currently facing the recording
industry. 2' With special software called a "ripper,"' regular compact discs can
be converted into MP3 format. While creating an MP3 file from one's own
CD, to be used or enjoyed only by that person, is a valid use of the music,'
23.

Id. "In a digital world, the labels are at yet another disadvantage. Traditionally,

the way they make money is by selling CDs - 'that is our business, and our only business,' says
Fred Ehrlich, the senior vice president of new technology and business development for Sony
Music Entertainment. Thus, every song that is pirated off the Net is another song they won't
see any revenue from." Id.
24. See Richard Gehr, Steal This Industry, TIME, Sept. 6, 1999, at 32.
"If you don't own the master, the master owns you," raps Chuck D in
Public Enemy's provocative new song "Swindler's Lust." Last

December, when PolyGram Records forced him to remove MP3s of

unreleased Public Enemy tracks from the band's web site, Chuck D

jumped ship. He landed at the Internet-savvy Atomic Pop label, which in
July introduced his latest album, There's a Poison Going On ... by
streaming the record in its entirety.

Id.

25. See Recording Indus. Ass'n of Am., RIAA Releases 1999 Midyear Anti-Piracy
Statistics: Decades of Successfid Anti-Piracy Tactics Keep Music Piracy Under Control, at
http://www.riaa.comlpiracy/press/99midyearstat.htm (last visited Jan. 3. 2000).
26. See Recording Indus. Ass'n of Am., MP3, at http://www.riaa.comltecl
techmp3.htm (last visited Jan. 3. 2000).
We have cautioned that MP3 is not a "secure" technology, i.e. whatever
is copied in this format can readily be re-copied and distributed. We are
concerned about technologies like MP3 that don't allow artists and
recording companies to protect their music if they so choose. There will
soon be methods to secure music in a format that will enable consumers
to enjoy the best available music in an easy and accessible way while
artists and those who invest in their work will be respected in the
transaction.
Id.

27.

28.

See, e.g., Musicmatch.com, supra note 16.

What began as essentially a "fair use" issue evolved through the decision in Sony

Corp. of America v. Universal City Studios, Inc., 464 U.S. 417 (1984) and the eventual
enactment of the AHRA. "[The fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes
such as criticism, comment, news reporting, teaching... scholarship, or research, is not an
infringement in copyright." See 17 U.S.C. § 107 (1998). This "fair use" exception is expanded
in the AHRA to include noncommercial consumer use. "No action may be brought under this
title alleging infringement of copyright based on the... noncommercial use by a consumer of
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many people illegally offer copyrighted music from their web sites. 2 The
most egregious offenders are college students, who have at their disposal a
wealth of knowledge about technology generally and access to high-speed data
connections at school." Because the copies made by MP3 software are digital,
the quality is nearly perfect and essentially unlimited copies can be made.3
Further, MP3 files do not incorporate any security measures to prevent illegal
copying.32 Combine near-perfect quality, easily created copies with millions
of people around the world posting songs on individual web sites, and the
concerns of the copyright holding community become apparent. This type of
infringing activity is very difficult to stop, because of the sheer number and
anonymity of infringers.33 Until recently, copyright holders who have the
such a device or medium for making digital musical recordings or analog musical recordings."

See 17 U.S.C. § 1008 (1992).
29. See Recording Indus. Ass'n ofAm., FAQAboutRIAA 's LawsuitAgainstMP3.com,
at http://www.riaa.comtech/ press/022500.htm (last visited Mar. 11, 2000) (copy on file with

author).

30. A large group of students at Carnegie Mellon were recently deprived of in-room
Internet access for one semester when University administrators received complaints from
copyright holders. The University searched the individual network directories of students,
finding illegally copied MP3 files. The student's sentences were reduced to one month if they
volunteered to take a copyright class. See Kelly McCollum, How Forcefully Should
UniversitiesEnforce CopyrightLaw on Audio Files?,CHRON.OFHIGHER EDUC., Nov. 19,1999,
at A59; see also Dana Pasternak, UniversitiesTargetStudent MP3 CopyrightInfringement, THE
DAILY PRINcErONiAN (Nov. 17, 1999), at http://www.dailyprincetonian.com/content/
1999/1 /7/news/3pastemak.html. (describing Princeton's efforts towards curbing copyright
violations by their students).
31. See Christopher Jones, Dueling over DigitalMusic Rights, WIRED NEWS,Feb. 22,
2000, at http://www.wired.com/news/print/ 0,1294,34114,00.html (last visited Mar. 11, 2000)
(copy on file with author).
32. The music industry is attempting to develop safeguards against copyright
infringement, such as watermarking, which prevents digital broadcasts from being saved and
restricting the playback of an audio file to one computer. Several industry leaders initiated the
"Secure Digital Music Initiative" (SDMI) in December 1998 to provide a forum where
technology companies can cooperatively develop digital music security. See Worldwide
Recording Industry and Technology Companies Kick-Off Work of SDMI, BUS. WIRE (Los
Angeles, Cal.), Feb. 26, 1999, at 12.
33. There have been notable exceptions of late, however. Increasingly, criminal
remedies are being pursued against particularly defiant offenders. See Jennifer Sullivan, MP3
Pirate Gets Probation, WIRED NEWS,
Nov. 24, 1999, at http://
www.wired.con/news/politics/0,1283,32276,00 html (last visited Mar. 11,2000) (copy on file
with author).
Two years of probation with periodic urine tests, and a limit on access to
the Internet. That's the sentence handed down Tuesday to Jeffrey Gerard
Levy, 22. who pleaded guilty for illegally distributing MP3 files, movie
clips, and software including Adobe Photoshop. Although Levy's case
is the first MP3 pirating conviction under the No Electronic Theft (NET)
Act, the penalty was far less than he could have received.
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resources to track down infringing web sites were left with only the recourse
of seeking damages against the Internet Service Provider or web site operator
under contributory infringement claims.'
Consumers, businesspeople, and society as a whole benefit when technology
improves a particular facet of life." While the driving purpose behind these
innovations is the profit potential, more ephemeral interests also exist.
Protection of creative efforts is enforced to provide creative innovation for the
overall advancement of society.' Intellectual property law operates on the
truism that society can only benefit from the creativity of others when there are
others who are creating. Therefore, the opportunity for innovators to
participate in a particular market is itself an interest that deserves attention and
protection. The right of musicians to receive remuneration for their talent is
also an important interest. Finally the right of consumers to have access both
to the creative efforts of musicians and the technological advances of inventors
is an important interest. At times, these interests are in contradiction with each
other.
Most reasonable people would probably agree that paying for the creative
work of others - whether musical or technological - is a good thing. This
notion weighs heavily in the application of intellectual property rights, which
are "predicated upon the dual premises that the public benefits from the
creative activities of authors, and that the copyright monopoly is a necessary
condition to the full realization of such creative activities."3 " Whether viewed
under the lofty notions of intellectual property philosophy or the pragmatic

34.

Some MP3 search engines allow people to type the name of a song or artist into a

search bar and the search engine retrieves a list of links where the music may be downloaded.
The RIAA has only threatened suing Lycos for its MP3 search engine; however, the
International Federation of the Phonographic Industries filed a complaint against the Lycos
search engine in Oslo, Norway on March 25, 1999. See Chris Nelson, Record Industry Files
Criminal

Action

Against

MP3

Search

Engine,

at

http:www.sonicnet.com/news/articlel.jhtml?index-4 (last visited Jan. 3, 2000) (copy on file
with author).
35. See Twentieth Century Music Corp. v. Aiken, 422 U.S. 151 (1975).
Creative work is to be encouraged and rewarded, but private motivation
must ultimately serve the cause of promoting broad public availability to

literature, music, and the other arts. The immediate effect of our
copyright law is to secure a fair return for an "author's" creative labor.
But the ultimate aim is, by this incentive, to stimulate artistic creativity
for the general public good.

Id. at 156.
36. See infra text accompanying notes 40-43.
37. 2 MELviLE B.NnMMEtR & DAvID NOAMER, NIMMER ON COPYRIGHT § 1.03[A] (2d
ed. 1989).
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conveniences of buying music on a home computer, MP3 technology serves

a useful function and has become a market that is growing rapidly.

However, illegal copying of music is becoming increasingly commonplace. Until the intellectual property questions represented by MP3s are
resolved fairly, people who otherwise would never dream of stealing from
their neighborhood music store may steal indirectly from the pockets of
musicians by participating in the illegal distribution of copyrighted music.
Avoiding such an environment should be of concern to everyone, and a sturdy
understanding of the constitutional framework of copyright protection can
convey that concern.
II. THE PROGRESS

OF SCIENCE AND THE USEFUL ARTS

The Constitution provides that Congress shall have the power "[t~o
promote the progress of science and useful arts, by securing for limited times
to authors and inventors the exclusive right to their respective writings and
discoveries. ' 38 For copyright purposes, the important elements of this clause
are "authors" and their "writings."' Authors are those who create copyrightable works. Therefore, musicians are authors of music in the constitutional
sense. The protections afforded by the Constitution amount to a temporary
monopoly in a particular form of expression for the copyright holder, in that
they disallow others who 'would like to use an identical, or "substantially

38.
39.

U.S. CONST. art. I, § 8, cl. 8.
Judicial interpretation has expanded understanding of the meanings behind

"authors" and "writings" as found in the Constitution. See, e.g., Burrow-Giles Lithographic Co.
v. Sarony, Il1 U.S. 53, 58 (1884) ("By writings in that clause is meant the literary productions
of those authors and Congress very properly has declared these to include all forms of writing,
printing, engraving, etching, etc., by which the ideas in the mind of the author are given visible
expression."); see also RALPH S. BROWN & ROBERT C. DENiCOLA, COPYRIMHT: UNFAIR
COMPETrroN AND RELATED TOPICS BEARINGONTHE PROTECrIONOFLiERARY, MUSICAL, AND

ARTIsTc WORKS, ch. 2, § 1, at 52 & n.1 (7th ed. 1998).
The 1909 Act in § 4 had addressed "all the writings of an author." This
phrase raised the issue of whether the scope of the 1909 Act was intended
to be coextensive with the constitutional grant, in effect making decisions
on copyrightability a matter of constitutional interpretation. To avoid this

result, courts interpreted §4 more narrowly than the constitutional clause.
In explaining the change in phraseology in the 1976 Act, the House
Report offers these comments: "In using the phrase 'original works of
authorship,' rather than 'all writings of an author' now in section 4 of the
statute, the committee's purpose is to avoid exhausting the constitutional
power of Congress to legislate in this field, and to eliminate the
uncertainties arising from the latter phrase.
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similar," expression of the same idea from doing so, for limited times. 4' The
Framers wisely realized that such a monopoly was necessary for the promotion
of "progress of useful sciences and arts," because without such protection,
authors could be deprived of the pecuniary benefits from their creations,
thereby stifling their creative interest. 42 Nevertheless, the purpose of copyright
law is not primarily to fill the wallet of a copyright holder. As has been
previously mentioned, copyright law operates under the general assumption
that the welfare and happiness of humanity is improved when society as a
' Therefore, any legislation
whole gains access to "science and useful arts."43
based on the constitutional grant of authority should have this balance in mind.
The Copyright Act of 1976 displays that balance.4
To recognize the operation of the constitutional balance of interests, it is
necessary to recognize how the Act facilitates two pragmatic concerns for
authorial protection: (1) the acquisition of-intellectual property rights; and (2)
protection of intellectual property rights.45 The Act provides certain statutory

40. Not all infringements of copyright are as easily detected as an identical copy.
Therefore, the courts have formulated a standard of "substantial similarity" to deal with those
works that are not identical but are close enough to violate the copyright holder's rights. "Mhe
question is whether the part so taken is 'substantial,' and therefore not a 'fair use' of the
copyrighted work .. " See Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2nd Cir.
1930); see also GERALD GUNTHER, LEARNED HAND: THE MAN AND THE JUDGE 323 (1994).
Quoting Judge Hand, Gunther writes that an infringing copy can be found in "any equivalent
expression which gives substantially the same impression to the mind as the author's words."
Id. at 323.
41. The "limited times" qualification is further expression of the equitable goals of
copyright, inasmuch as the protections eventually end and the particular work is available to the
public absolutely. See Int'l News Serv. v. Associated Press, 248 U.S. 215, 250 (1918)
(Brandeis, J. dissenting) ("The general rule of law is, that the noblest of human productions knowledge, truths ascertained, conceptions, and ideas - become, after voluntary communication
to others, free as the air to common use.").
42. See, e.g., supra notes 20-22 and accompanying text.
43. See supra notes 36-37 and accompanying text.
44. In its report accompanying the Act, the Judiciary Committee of the House of
Representatives explained this balance:
The enactment of copyright legislation by Congress under the terms of
the Constitution is not based upon any natural right that the author has in
his writings .... but upon the ground that the welfare of the public will
be served and progress of science and useful arts will be promoted by
securing to authors for limited periods the exclusive rights to their
writings.... In enacting a copyright law Congress must consider... two
questions: First, how much will the legislation stimulate the producer and
so benefit the public; and, second, how much will the monopoly granted
be detrimental to the public?
H.R. REP. No. 60-2222, at 7 (1909).
45. See, e.g., Atari Games Corp. v. Oman, 888 F.2d 878, 882 (D.C. Cir. 1989). "Put
more particularly, we are concerned that the Register may have confused or blended in this case
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copyrightable categories in section 102, which define the parameters necessary
to identify a particular work for the purpose of acquisition of rights." The list
is broad, including topics such as: (1) literary works;4' (2) musical works,
including any accompanying words;"8 (3) dramatic works, including any
accompanying music;' 9 (4) pantomimes and choreographic works;s" (5)
pictoral, graphic and sculptural works; ' (6) motion pictures and other
audiovisual works; 2 (7) sound recordings;" and (8) architectural works.5 '
These broad and inclusive categories provide room within the realm of
copyrightable subject matter for all types of works traditionally considered the
fruit of authorship, either by definition or interpretation.5 5 The acquisition of

the analytically and operationally separate questions: (1) is a work registerable as one
constituting 'copyrightable subject matter,' and (2) what is the extent of copyright protection
- solid or thin - due a given 'original work of authorship.' The first question relates to the
existence of copyright, the second, to the scope of protection." Id. (citations omitted).
46. 17 U.S.C. § 102 (1998).
47. id.§ 102(a)(1); see also iU § 101 (defining "literary works" as "works, other than
audiovisual works, expressed in words, numbers, or other verbal or numerical symbols or
indicia, regardless ofthe nature of the material objects, such as books, periodicals, manuscripts,
phonorecords, film, tapes, discs, or cards, in which they are embodied.")
48. Id. § 102(a)(2). According to Congress, "musical works" has a "fairly settled"
meaning, and no further definition was provided. See H.R. Rep. No. 2222,60th Cong., 2d Sess.
53 (1909).
49. 17 U.S.C. § 102(aX3).
50. Id. § 102(a)(4).
51. Id. § 102(a)(5).
52. Id § 102(a)(6).
53. Id § 102(a)(7).
54. Id. § 102(a)(8).
55. All original works of authorship have an appropriate category within the Act. For
example, computer programs incorporate pictures and sounds and other types of data,
apparently making them a combination of several statutory subject matters. Nevertheless,
computer programs are classified as literary works because their underlying code is written.
Courts using this type of broad interpretation have been able to extend copyright protection to
works of authorship that do not fit neatly into a category. See Apple Computer, Inc. v. Franklin
Computer Group, 714 F.2d 1240 (3rd Cir. 1984); see also NIMMER, supra note 37, at §2.03[A].
"A flexible definition was intended that would neither 'freeze the scope of copyrightable subject
matter at the present stage of communications technology or... allow unlimited expansion into
areas completely outside the present congressional intent.'" Id. (quoting H.R. REP. No. 941476, at 51 (1976)).
The second sentence of section 102 lists seven broad categories which the
concept of "works of authorship" is said to "include." The use of the
word "include," as defined in section 101 [of this title], makes clear that
the listing is "illustrative and not limitative," and that the seven categories
do not necessarily exhaust the scope of "original works of authorship"
that the bill is intended to protect. Rather, the list sets out the general area
of copyrightable subject matter, but with sufficient flexibility to free the
courts from rigid or outmoded concepts of the scope of particular
categories. The items are also overlapping in the sense that a work falling
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federal copyright protection, put simply, subsists in "original works of
authorship" 6 falling into one of the broad section 102 categories that are
'fixed in any tangible form of expression." 57
It is important to note that the Act assigns no real importance to the march
of time and its accompanying technological innovations. For example, under
the Act a copyrightable work can"be "fixed," or recorded, in any way "now
known or later developed."" s Qualifications of this nature, in combination
with the Act's broad categories, allow the Act to make very few assumptions
about the way that technology may change how we perceive works of
authorship. The broad strokes of the Act allow attorneys and judges, who are
entrusted with the task of following its signposts, to arrive at rational
applications of constitutional protection.
After an author acquires copyright protection, the Act also defines
specific rights that are protected by a valid copyright. These rights include the
9
following: (1) the right to reproduce the work in copies or phonorecords; (2)
the right to prepare derivative works;' 0 (3) the right to distribute copies or
phonorecords of the work;61 (4) the right to perform works publicly;' (5) the
right to display works publicly;' 3 and (6) the right to perform the copyrighted

within one class may encompass works coming within some or all of the
other categories. In the aggregate, the list covers all classes of works now
specified in [formeri section 5 of title 17; in addition, it specifically

enumerates "pantomimes and choreographic works."

H.R. REP. No. 94-1476, at 53 (1976).
56. 17 U.S.C. § 102(a).
see also Id. § 101 ("A work is 'fixed' in a tangible medium of expression
57. See id.;

issufficiently permanent or stable to permit
when its embodiment in a copy or phonorecord ...

it to be perceived, reproduced, or otherwise communicated for a period of more than transitory

duration.").

58. d § 102(a). Similar language can be found in the section 101 definition of
"copies." See id. § 101.
59. Id. § 106(1); see also H.R. REP. NO. 94-1476, at 61.
The five fundamental rights that the bill gives to copyright owners - the
exclusive rights of reproduction, adaptation, publication, performance,
and display - are stated generally in section 106. These exclusive rights,
which comprise the so-called "bundle of rights" that is a copyright, are
cumulative and may overlap in some cases. Each of the five enumerated
rights may be subdivided indefinitely and, as discussed below in
connection with section 201 [of this title], each subdivision of an
exclusive right may be owned and enforced separately.
Id.

60. 17 U.S.C. § 106(2).
61. Id. § 106(3).
62.
63.

Id. § 106(4).
Id. § 106(5).
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work publicly by the means of a digital audio transmission." Again, the rights
protected relate rationally to the constitutional purpose of copyright protection.
An author not only has the right to control-copying, but to control when and
how the work will be distributed or displayed. Distribution and display rights
can translate directly to pecuniary benefits, thus motivating authors to continue
their authorship. These rights also translate into identifiable instances of
violation, with further provisions for reasonable remedies such as damages 5
and injunctions." The combination of the acquisition, protection, and
balancing functions of the Act make it an excellent example of successful
intellectual property legislation.
The Act has matured over the years. In addition to the 1976 Act, the
AHRA and the decision of the United States Supreme Court in Sony Corp. of
America v. Universal City Studios, Inc."arealso important to an understanding
of the underlying issues in digital music.
Sony involved a dispute between Sony, makers of Betamax machines, and
the motion picture industry." The motion picture industry was tremendously
concerned with the advent of video tape recorder (VTR) technology, fearing
their revenues would be destroyed if consumers could copy televised
broadcasts." Rather than pursue the individual infringers, however, the
motion picture industry elected to pursue a contributory infringement claim
against Sony." In a five to four decision, the Supreme Court found that
makers of VTRs were not contributorily infringing the copyrights of the movie
industry, because VTRs have substantial non-infringing uses, such as the "fair
use" of "time shifting"' by consumers.7
One byproduct of the Sony decision was that copyright holders would
have a difficult time bringing a successful contributory infringement action
against manufacturers of copy technology that has a substantially noninfringing "fair use."7 Since the Sony decision, legal squabbles between
entertainment industries and the consumer electronics industry have become
commonplace, almost ritualistic, whenever a new copying technology
64.

i.§ 106(6).

65.

See id § 504.

71.
72.
73.

Id. at443.
Id. at 456.
See 17 U.S.C. § 107 (1998); see also supra note 28.

66. See id. §512(j).
67. 464 U.S. 411 (1992).
68. See 464 U.S. at 411. For an excellent in-depth analysis of Sony and contributory
infringement generally, see A. Samuel Oddi, ContributoryCopyright Infringement: The Tort
and Technological Tensions, 64 NOTRE DAME L. REV. 47 (1989).
69. See 464 U.S. at 420.
70. Id.
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emerges.' After seeing the movie industry fall under a copyright regime of
expanded rights for the individual user, the industry acted quickly with lobbies
to create new legislation in an effort to avoid a similar situation."
III. LITERAL LAW AND VIRTUAL REALITY

Until the mid- to late- 1980s, the music industry was largely protected
from copyright infringement because of the limitations of available technology. During the majority of the industry's history, the media used to "fix"
music were play only. In other words, the devices used to play music were not
capable of creating copies easily. Even with the advent of tapes and compact
discs, the recording functions available were limited to analog recording,
6
resulting in increasingly less clear copies with each succeeding generation.
With the advent of Digital Audio Technology (DAT), however, unlimited and
nearly perfect copies of the original recording were possible.
The Audio Home Recording Act (AHRA)" is, purely and simply,
Congress' response to the music industry's complaints about potential losses
from digital-to-digital copying made possible by the DAT.' The AHRA is
74. For example, the current hassle over DVD copying. See Mike Godwin, Teen CoCreatorofDVD DecryptionProgramArrestedatNorwegianHome, athttp://www.lawnewsnet
work.comlstories/A14956-2000Febl.html (last visited Mar. 16, 2000) (copy on file with
author).
75. See Lewis Kurlantzick & Jacqueline E. Pennino, The Audio Home Recording Act
of 1992 and the Formation of Copyright Policy, 45 J. COPYRIGHT SoC'Y U.S.A. 497, 531
(1998).
Enactment of the Audio Home Recording Act is representative of the
formulation of copyright legislation, and the practice leading to its
passage illustrates some broad-based defects in the process of copyright
policy formation.... The political problem lies in a legislative process
which normally does not elicit input that forces attention to [the]
economic touchstones and the social interests served by limitations on
copyright protection.
Id.
76. See Andrew Hartman, Don't Worry, Be Happy! Music Performance and
Distribution on the Internet Is Protected After the Digital Performance Rights in Sound
Recordings Act of 1995,7 DFPAUL-LCA J. ART & ENT. L & POL'Y 37,47 (1996).
The difference between the quality of a digital recording and an analog
recording can be illustrated further. I can make 50 copies of this essay
from my computer diskette, with each looking as clean as the original....
But if I print out only one copy from the diskette and make copies on a
photocopier, the subsequent copies will be inferior in quality.
Id.
77. 17 U.S.C. § 1001-10(1998).
78. See Christine Carlisle, The Audio Home Recording Act of 1992, 1 J. INTELL. PROP.
L. 335, 350-51 (1998).
According to Congress, the purpose of the AHRA is to facilitate the
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comprised of essentially three elements.
First, it requires that certain electronic devices capable of digital
recording incorporate the Serial Copy Management System (SCMS). 7 SCMS
tags a recording of a copyrighted work as first or second generation." A
second generation copy cannot make any further additional copies."'
Therefore, essentially unlimited copies can be made from the original, but
copies cannot be produced from a copy.
Second, the act provides for statutorily assigned royalties to be paid to the
entertainment industry in consideration of the unavoidable illegal copying that
will result from the product being on the market.' The royalties are assessed
as a portion of the sale price of each device that is capable of producing digital
copies.'
Finally, and perhaps most importantly, the act bars copyright infringement actions for home taping." This provision is in response to the Sony
decision, which found home copying by VTR owners to be a "fair use."' 5
Copyright holders who bring suit under the AHRA are not allowed to bring
suit under the provisions of the original Copyright Act, barring actions such
as contributory infringement. The practical result of this third provision is that
the AHRA replaces the Copyright Act of 1976 in actions involving the subject
matter of the AHRA. While these provisions of the AHRA attempt to provide
the constitutional balancing found in the 1976 Act, the AHRA is weaker with
regards to the other functions of intellectual property law, namely the
acquisition and protection of intellectual property rights.
Like the Act of 1976, the AHRA contains certain statutory subject matter
definitions." These provisions define the types of digital devices or recordings
importation of DAT equipment for consumers' benefit without injuring

Id.

the music industry.... The dominant parties in the negotiations were
member of the music and electronics industries .... In light of such
biased negotiations, one could argue that the AHRA is not copyright
legislation at all; rather, it is a government subsidy that guarantees profits
to the music industry from the sale of products manufactured by the
electronics industry.
79.

17 U.S.C. § 1002 (1998).

80. For a good technical description of SCMS, see Oade Bros. Audio, Inc., What is
SCMS?. at http://www.oade.comtapers/scms2.html (last visited Mar. 16, 2000) (copy on file
with author).
81. Id.
82. 17 U.S.C. § 1003.
83. Id.
§ 1008.
84. Id.
85. See supra note 67-72 and accompanying text.
86. See 17 U.S.C. § 1001.
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that will fall under the act, acting as the gatekeeper to the acquisition of rights.
The definitions in the AHRA are much more specific than the statutory subject
matter in the Act of 1976, and they include a few very specific exceptions.
For example, a "digital musical recording' 4 ' is defined as:
a material object.., in which are fixed, in a digital recording format, only sounds, and material, statements, or
instructions incidental to those fixed sounds, if any, and..
. from which the sounds and material can be perceived,
reproduced, or otherwise communicated, either directly or
with the aid of a machine or device."
However, excluded from the above definition is a material object
in which one or more computer programs are fixed, except
that a digital musical recording may contain statements or
instructions constituting the fixed sounds and incidental
material, and statements or instructions to be used directly
or indirectly in order to bring about the perception, reproduction, or communication of the fixed sounds and incidental material. 9
Therefore, the acquistion of intellectual property rights for digital musical
recordings, by definition, does not extend to music that is contained on an
object that also contains computer programs. At this point a weakness of the
AHRA becomes apparent. The AHRA only applies to digital music that does
not reside on devices that contain computer programs. Although the AHRA is
a product of high-stakes lobbying from the music industry, the computer
industry also has a very strong lobby." The drafters of the AHRA apparently
assumed that digital musical recordings would rarely reside in the same
location as a computer program, otherwise why provide the legislation at all?
History, however, has shown the drafters were hasty in their assumptions.
MP3 files, which would otherwise qualify as "digital musical recording[s],"
were born on computer hard drives, and therefore fall under the exception. Of
course, in the drafting stages of the AHRA the music industry probably never
dreamed that digital music files would someday be readily transmitted via the
Internet. 9 The industry, believing it had found a new hit single, took swift
87. Id § 1001(5)(A).

88.
89.
90.
91.

Id
Id. § 1001(5)(B)(ii).
See generally Kurlantzick & Pennino, supra note 75,at 532-34.
See generally id.

The legislative process is skewed to take account of organized interests
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action against Diamond Multimedia under the AHRA when the Rio was
announced. The Rio, a personal MP3 player, seemed to fit perfectly within the
statutory definition of a "digital audio recording device," but the Rio did not
utilize SCMS. 2 However, while the DAT was essentially overcome by the
music industry and the AHRA, the court in Diamond crowned Rio the victor
when it interpreted the AHRA for what it really is: a one-hit wonder.
IV. RECORDING INDUSTRY ASS'N OF AMERICA V.DIAMOND MULTIMEDIA
SYSTEMS, INC.9'

In 1998, the Recording Industry Association of America (RIAA)" and the
Alliance of Artists and Recording Companies, both representative groups for
musicians and other interests, brought suit for injunctive relief against
Diamond Multimedia Systems, Inc." s in their production of the Rio portable
MP3 player. In the widely publicized case, the Ninth Circuit denied the
RIAA's motion for injunctive relief under the AHRA, in what has been
6
referred to as a decision based on "technicalities."'

and to discount or disregard diffuse, unorganized interests. The result of
this structural bias is that more broad-based values such as the
competitive mandate in favor of the production and dissemination of
desired goods at the lowest possible price and the equitable incidence of
burdens on those who benefit receive scant attention, and the real and
substantial costs to the public that would result from adoption of home
recording legislation are largely ignored.

Id. at 532.
92. Newer versions of the Rio are equipped with SDMI (Secure Digital Music
Initiative). See Jennifer Sullivan, The Rio 500 Rocks, WIRED NEWS, Oct. 11, 1999, at
7
http://www.wired.com/news/technology/0,1282,316 9,00.html (last visited Mar. 16, 2000)

(copy on file with author).
The Rio 500 is upgradeable, so that when the second phase of the SDMI

Id.

spec comes out - when is still uncertain - the Rio 500 can be updated to
incorporate digital rights management technology from Intertrust,
according to Kurt Ohlfs, business development manager at RioPort.com,
a wholly owned subsidiary of Diamond Multimedia. Mike Reed, director
of access products at Diamond said that after updating the Rio 500 to
make it SDMI-friendly, it will continue to support MP3 playback, and
add Liquid Audio, and Microsoft's Windows Media Audio.

93. 29 F. Supp. 2d 624 (C.D. Cal. 1998), aff'd, 180 F.3d 1072 (9th Cir. 1999).
at
Us,
About
Ass'n of Am.,
Indus.
94. See Recording
http://www.riaa.comlabout/aboutus.htmlast visited Jan. 3,2000) (copy on file with the author)
(describing the RIAA generally).
95. 29 F. Supp. 2d at 625.
96. While the arguments used by Diamond were certainly technical, to characterize the
Ninth Circuit's decision as based on "technicalities" is irrelevant. The decision was based on
judicial interpretation of the statute, as are all statutorily-based causes of action. Nevertheless,
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The original motions by the RIAA at the district court level were for a
temporary restraining order against the Rio for violating the AHRA. 0 The
motion was sustained on behalf of the RIAA at the district court level, and
then later reversed by the district judge herself." In arriving at her decision,
the judge made findings based on interpretations of the legislative history and
the language of the act itself that were ultimately overturned on appeal. 99
The applicable section of the AHRA is 17 U.S.C. § 1002(a)(1), which
states that" '[n]o person shall import, manufacture, or distribute any digital
audio recordingdevice... that does not conform to the Serial Copy Management System ["SCMS"] [or] a system that has [its] same functional characteristics.' "s The Rio portable MP3 player did not include SCMS technology at
the time."°' Diamond argued that the Rio was exempt from the AHRA because
it did not fit the statutory definition of a "digital audio recording device,"
because of an exception for devices that interact with computer hard drives.'02
The lower court found that the AHRA was applicable to the Rio because, in
its opinion, the Rio did fit the definition of a "digital audio recording
device." 3 The court based its interpretation of the legislative history on what
the decision has been cast inan overly critical light. "Diamond Multimedia [Systems,] Inc. has
based its justification for the Rio Internet music player on a 'litany of supposed loopholes and
constitutional infirmities,' two recording industry trade associations argue in their final brief to
the Ninth Circuit U.S. Court of Appeals." RIAA: Diamond Uses 'Technicalities' to Justify Rio,
ANDREWS INTELL. PROP. LrIG. REP., Feb. 10, 1999, at 7.
97. See 29 F. Supp. 2d at 625-26.
98. Id. at 626,633. In determining whether aTRO was appropriate, the court discussed
the Ninth Circuit's common law standards for that type of equitable action. Id. at 626-27. To
sustain a TRO, the court must "balance the competing claims of injury and must consider the
effect on each party of the granting or withholding of the requested relief." Id at 626. The
balance suggested is between the possibility of irreparable harm and the likelihood of success
by the moving party on the merits. Id. The RIAA argued that the nature of the claim provided
for a presumption of irreparable harm, but again the industry was foiled by its own Act. Id. at
627. In attempts to achieve more balance between the dual purposes of copyright laws, the Act
prohibits any actions under the Copyright Act itself when pursuing a claim under the AHRA.
See 17 U.S.C. §1008 (1998); see also supra notes 83-84 and accompanying text. The
presumption of irreparable harm, while appropriate in a standard copyright claim, is therefore
not available in a claim emanating under the AHRA by the Act's own design. See 29 F. Supp.
2d at 627.
99. See 29 F. Supp. 2d at 628-32.
100. Recording Indus. Ass'n of Ar. v. Diamond Multimedia Sys., Inc., 180 F.3d 1072,
1075 (9th Cir. 1999) (quoting 17 U.S.C. §1002(a)(l) (1998)) (alteration in original) (emphasis
added); see also supra note 79-81 and accompanying text (defining SCMS).
101. See supranote 91 and accompanying text.
102. See 29 F. Supp. 2d at 628-29.
103. While the court recognized the ambiguity of the statute and noted the "superficial
appeal" of the defendant's position, it found that the Rio was a "digital audio recording device"
because, it concluded, the legislature could not have intended for the AHRA to include such a
glaring loophole. See 29 F. Supp. 2d at 629, 632.
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it called the "purpose" of the AHRA.' 4 Ultimately, this decision by the lower
court was the key finding overturned by the court of appeals, and deserves
further examination as it exemplifies the weakness of the AHRA.
The AHRA seeks to provide copyright holders of music with acquisition
of intellectual property rights through its statutory subject matter. This subject
matter includes devices that can make digital copies, known as "digital audio
recording devices."' ' The AHRA defines such devices as:
any machine or device of a type commonly distributed to
individuals for use by individuals, whether or not included
with or as part of some other machine or device, the digital
recording function of which is designed or marketed for the
primary purpose of, and that is capable of, making a digital
audio copied recording for private use....
Therefore, to be a "digital audio recording device" a given item must be
capable of making a "digital audio copied recording,"'' which is defined as:
a reproduction in a digital recording format of a digital
musical recording, whether that reproduction is made
directly from another digital musical recording or indirectly
from a transmission.' 0 '
Again, a "digital musical recording"''

is defined as:

a material object - (i) in which are fixed, in a digital recording format, only sounds, and material, statements, or
instructions incidental to those fixed sounds, if any, and (ii)
from which the sounds and material can be perceived,
reproduced, or otherwise communicated, either directly or
with the aid of a machine or device." 0
And finally, excluded from the above definition is a material object:
in which one or more computer programs are fixed, except
that a digital musical recording may contain statements or
instructions constituting the fixed sounds and incidental
104.
statute and
105.
106.
107.
108.
109.
110.

Id. at 630. The judge's decision seems to be based on a skewed reading of the
legislative history, in response to the obvious weakness of the AHRA in this area.
See 17 U.S.C. § 1001(3) (1998).
Id. § 1001(3) (emphasis added).
See id. § 1001(1).
Id. (emphasis added).
See id § 1001(5)(A).
Id.
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material, and statements to be used directly or indirectly in
order to bring about the perception, reproduction, or communication of the fixed sounds and incidental material."'
Borrowing the main issue as articulated by the appellate court, then, "to be a
'digital audio recording device,' the Rio must be able to reproduce, either
'directly' or 'from a transmission,' a 'digital musical recording.' "112 MP3
files are downloaded from the Internet to a computer hard drive, the "material
object" in which they are fixed. A computer hard drive contains software and
various other files and information, and therefore falls within the statutory
exception from "digital musical recordings."" 3 Because the Rio downloads
only MP3 files that are not "digital musical recordings," and "digital audio
recording devices" store "digital music recordings", the Rio cannot itself be a
"digital audio recording device.""' 4 Both the district and circuit courts
recognized the ridiculousness' of this result1's It is hard to imagine a more
appropriate target for the SCMS requirement than an MP3 player. Nevertheless, federal courts are not, and should not attempt to be, "super-legislatures,"
imposing order and meaning where there is none. The AHRA, as a child of
two major special interest lobbies, does not provide the ease of intellectual
property rights acquisition that the Act of 1976 allows, and in the case of MP3
technology, fails to provide any copyright protection to musicians.
The recording industry has, through the AHRA, "hoisted itself on its own
technological petard.""' The act's own "technicalities" are primarily a result
of the inability of people generally to predict the future of technology.
Without the AHRA, the recording industry could have had a cause of action
under a claim of contributory infringement under the Copyright Act of 1976.'117
Ill.

id. § 1001(5)(B)(ii).

112. See Recording Indus. Ass'n of Am. v. Diamond Multimedia Sys., Inc., 180 F.3d
1072, 1076 (9th Cir. 1999).
113. See Ld "he typical hard drive from which a Rio directly records is, of course, a
material object. However, hard drives ordinarily contain much more than 'only sounds, and
material, statements, or instructions incidental to those fixed sounds." Id The RIAA argued

that the exceptions were intended only to apply to material objects such as CD-ROMs. Id at
1077-78.
114. Id. at 1076.
115. "More importantly, Defendant's construction of Section (5)(BXii) would effectively
eviscerate the AHRA. Any recording device could evade AHRA regulation simply by passing
the music through a computer and ensuring that the MP3 file resided momentarily on the hard
drive." See 29 F. Supp. 2d 624, 630 (C.D. Cal. 1998). The appellate court, referring to the
above statement, said. "While this may be true, the Act seems to have been expressly designed
to create this loophole." See 180 F.3 at 1078.
116. See Oddi, supra note 68, at 97.
117. Although Sony creates a formidable barrier with its analysis of the "fair use"
defense, some criticize that decision because it was based partly on inaccurate financial
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As the law stands, however, copyright holders must live with computer hard
drives acting as laundromats for illegally copied music.
V. ANTICIPATING TECHNOLOoICAL CHALLENGES TO INTELLECTUAL
PROPERTY RIGHTS

Intellectual property legislation must meet the basic requirements of
providing for the acquisition, protection and balancing of constitutional rights.
Unless these elements are present, the application of any statute will display
the imbalance the AHRA shows. The AHRA has had an unfortunate history
to date. Perhaps the greatest success of the AHRA, controlling the potential
infringing uses of the DAT and protecting the copyrights of musicians, is
qualified by the cost exacted against the DAT as a new technology."' The
AHRA has now failed to provide the copyright protection it was enacted to
secure, and may leave the inquiring copyright holder to question its usefulness.
When future legislation is considered, drafters should consider and
reconsider whether the three necessary elements to intellectual property
legislation are present. First, and perhaps most importantly, any new
legislation should consider the important constitutional balancing requirement
that one interest cannot manifestly outweigh the other. "' Appropriate
deference to the rights of intellectual property owners should be given in order
to maintain a steady supply of "original works of authorship" for the benefit
of society as a whole. Second, any legislation must consider the appropriate
parameters for the acquisition of rights, creating statutory categories of subject
matter that are sufficiently broad to allow all the appropriate items within its
reach, while still providing some basis for discriminating judgment. Finally,
predictions of potential loss from piracy. While the exception for noncommercial personal use
is a good one, an effective and accurate assessment of the size of the financial loss to the music
industry from such use might convince a court that the use is too burdensome on copyright
holders. Nevertheless, the AHRA's "no copyright infringement" clause disallows such claims.
It appears, for now at least, that "laundering" music through computer hard drives is not illegal.
118. See Oddi, supranote 68. at 97.
119. See id at 100.
In terms of the dual goals of the patent/copyright clause of the
Constitution, it seems somewhat anomalous to provide increased
incentives to produce one form of intellectual property at the expense of
another. One should expect that the free market system would enable
both forms to coexist and provide adequate incentives for their efficient
coexistence.... [Dligital recorders, such as the DAT and Tandy systems,
would provide significant technological advantages beyond their use for
recording CD's.
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legislation must provide for appropriate levels of protection of acquired rights,
following the examples provided by other pieces of successful intellectual
property legislation such as the Act of 1976. In the event that injunction or
other traditional damages are insufficient, thoughtful inquiry into the calculus
of rights sought to be enforced can provide new remedies for intellectual
property infringement.
Ultimately, the market itself may solve many of the problems that MP3
creates. There is no question of the demand for technology capable of
reproducing copyrighted works." This demand creates new markets and
causes declines in old markets."' Digital Internet music may replace compact
discs at some point, and players similar to the Rio might become as commonplace as the Walkman. Any industry attempting to push these types of market
changes aside is not only wasting time and money, but is ultimately deluding
itself. For example, the music industry had a significant self-help measure that
was completely overlooked in the rush to restrict MP3 proliferation: being first
in line. Had the industry spent the funds it now invests in litigation on the
development of a more secure compression format for digital music and
launched its own "MP3.com," the music industry would be reaping the harvest
of Internet music sales now enjoyed by e-business. Further, the music industry
could have flooded the market with a compression format that supported
SCMS,' " SDMI'2 or some other copy protection technology. In that scenario,
rather than attempting to build a legitimate market from a base of almost
exclusively infringing activity, the initial market itself would be legitimate and
controlled by copyright holders, with instances of infringing activity. This
type of technologically driven market change is testified to by history. The
movie industry spent millions of dollars battling VCR technology, which is

120. See Don Beiderman, Copyright Trends: With Friends Like These. .. , 17 ENT.&
SPORTS L. 3 (1999). "mhe consumer electronics industry, recognized sub silentio that one of

the major attractions of their machines was their ability to copy the works of others, was able
to secure a relatively clear field for home copying." Idat 4.
121. See Oddi, supra note 68, at 62.
122. See supra note 79-3 land accompanying text.
123. SDMI is a consortium of music industry and other companies dedicated to creating

a secure format for downloading digital music. See Secure Digital Music Initiative, Frequently
Asked Questions, at http://www.sdmi.org/FAQ.htm (last visited Jan. 3,2000) (copy on file with
author); see also supra note 32.
MP3.com could have been started by any one of the major labels. Instead
of thinking creatively about new ways to use technology, however, the
majors have spent millions of dollars and thousands of man-hours trying
to figure out a way to control it. That, in a nutshell, is what the Secure
Digital Music Initiative is all about.
Goodell, supra note 20, at 63 (quoting Michael Robertson, CEO of MP3.com).
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now a huge source of income for the industry."
Society will play a role in solving the problem as well. Since colleges
and universities have been the site of much of the illegal copying, it is
probable that significant inroads in the problem can be created as educational
institutions adopt policies that limit access to infringing materials."n No
organization wants its ethics compromised or its bandwidth wasted on MP3
copyright infringements. As the broader culture becomes familiar with the
technology, the social forces that are the foundation of law will come into
play, diminishing the necessity for micromanaging new technology with
statutes written by lawmakers who cannot possibly imagine the next idea that
will emerge from the technology of the new millenium.
CONCLUSION

"What it all comes down to, is that no one's really got it
figured out just yet... ,,6
Copyright protection is a balance between societal access to creative
works and protections for the authors of those works. Musicians, technology
companies and consumers all have rights under the Constitution that must be
taken into consideration in copyright questions. While the Act of 1976 does
an adequate job of balancing those interests, it is only because its broadness
allows a loose grip on technological innovations. The AHRA failed to follow
the example of the original Act, and has essentially failed as a piece of
legislation under this new challenge to intellectual property rights. Future
copyright legislation should be drafted with more consideration of the
important features of intellectual property law if it is to successfully protect
copyrights in the face of new technology.
NATHAN SCHARTON

124. The Motion Picture Association of America cited videocassette sales of over $700

million in 1999.

Motion Picture Ass'n of Am., 1999 U.S. Economic Review, at

http://www.mpaa.org/useconomicreview/ 1999Economic/sld030.htm (ast visited Mar. 13,

2000) (copy on file with author).

125. The latest MP3 war is being fought over a piece of software called Napster. See
Christopher Jones, Open-Source 'Napster' Shut Down, WIRED NEws, Mar. 15, 2000, at
http://www.wired.connews/technology/ 0, 1282,34978,00.html (last visited Mar. 16, 2000)
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